STATE OF ALABAMA

ST. CLAIR COUNTY

The City Council of the City of Pell City met in a special called council meeting at the City Hall at 11:00 a.m. on Tuesday, March 17, 2015.  Present were Council President James McGowan, Councilmembers Jay Jenkins, Dot Wood, Sharon Thomas and Terry Templin.  Those present constituting the entirety of the council, the following business was transacted:

The invocation was led by Councilmember Jay Jenkins.
The pledge to the American flag was led by City Clerk Penny Isbell.
The City Clerk had roll call for attendance.

The City Clerk presented the following Notice to Veto by Mayor Funderburg:
Pursuant to § 11-45-4, 1975 Code of Alabama, I, Joseph T. Funderburg, as Mayor of the City of Pell City, do hereby, veto the following resolution:

RESOLUTION NO. 2015 – 4408 (A resolution awarding the bid for the Pell City Splash Pad Bid Package 2)

Resolution No. 2015 – 4408 was passed by a 3/2 vote at the Special Called Council Meeting held on Thursday, March 12, 2015.  On roll call vote, those voting aye being:  Council President McGowan, Councilmembers Wood and Thomas.  Nays:  Councilmembers Jenkins and Templin.

My reason for the veto is as follows:  The amount of money that was approved by council in awarding the bid was not budgeted for this project.  I feel that this project is costing the taxpayers too much money for something that is only going to serve only a few of the citizens and be open for only four to five months out of the year.  The City can construct a splash pad that we can be proud of and not spend so much money.  There are items in the bid package we can scale back on and still have a nice area for children to play and enjoy.

Councilmember Thomas made a motion to approve RESOLUTION NO. 2015 – 4408 awarding the Splash Pad Bids Package #2.  The motion was seconded by Councilmember Wood.  On roll call vote, those voting aye being:  Council President McGowan, Councilmembers Wood and Thomas.  Nays:  Councilmember Jenkins and Templin.  The council did not override the Mayor’s veto by two-thirds’s (4/1) vote, therefore the resolution did not pass.
The City Clerk presented the following Notice to Veto by Mayor Funderburg:

Pursuant to § 11-45-4, 1975 Code of Alabama, I, Joseph T. Funderburg, as Mayor of the City of Pell City, do hereby, veto the following resolution:

RESOLUTION NO. 2015 – 4407 (A resolution awarding the bid for the Pell City Splash Pad Bid Package 1 – General Trades Package)

Resolution No. 2015 – 4407 was unanimously passed at the Special Called Council Meeting held on Thursday, March 12, 2015.  On roll call vote, those voting aye being:  Council President McGowan, Councilmembers Jenkins, Wood, Thomas and Templin.  Nays:  None.

My reason for the veto is as follows:  I feel that Bid Package #2 is too expensive.  Therefore, I am vetoing the Resolution awarding the Bid Package #1 because it is not beneficial to the city to award a bid for half of a project.

Councilmember Thomas made a motion to approve RESOLUTION NO. 2015 – 4407 awarding the Splash Pad Bids Package #1.  The motion was seconded by Councilmember Wood.  On roll call vote, those voting aye being:  Council President McGowan, Councilmembers Wood and Thomas.  Nays:  Councilmember Jenkins and Templin.  The council did not override the Mayor’s veto by two-third’s (4/1) vote, therefore the resolution did not pass.

Councilmember Jenkins made a motion to approve Package #1 without the center feature.  The motion was seconded by Councilmember Templin.  On roll call vote, those voting aye being:  Councilmembers Jenkins and Templin.  Nays:  Council President McGowan, Councilmembers Wood and Thomas.  The motion failed to pass.

On motion of Councilmember Wood, seconded by Councilmember Thomas, the council unanimously approved the following resolution:

RESOLUTION NO. 2015 – 4409

A RESOLUTION REQUESTING AN OPINION OF THE ALABAMA ATTORNEY GENERAL REGARDING THE AUTHORITY OF THE MAYOR OF THE CITY OF PELL CITY TO VETO CERTAIN RESOLUTIONS

WHEREAS, the City Council of the City of Pell City, Alabama, has determined that it is wise, prudent, and in the best interests of the citizens of the City of Pell City to construct a splash pad in the City’s Lakeside Park to provide recreational opportunities for the children of Pell City; and,

WHEREAS, the City Council of the City of Pell City previously approved the design and specifications for a recreational splash pad for the City and approved the solicitation of bids for the construction of the splash pad project in accordance with the City’s specifications; and, 
WHEREAS, on March 12, 2015, the City Council of the City of Pell City adopted Resolution No. 2015 – 4407 (attached hereto as Exhibit A), which awarded the bid for the Pell City Splash Pad Bid Package 1 (General Trades Package) to McKinney Construction in the base amount of $439,510.00, along with Alternate 7 (Site Lighting) in the amount of $78,879.00, and rejected the bids submitted for Alternates 1, 2, 4, and 5 in Bid Package 1; and, 

WHEREAS, on March 12, 2015, the City Council of the City of Pell City adopted Resolution No. 2015 – 4408 (attached hereto as Exhibit B), which awarded the bid for the Pell City Splash Pad Bid Package 2 to J.A. Dawson & Company in the base amount of $352,410.59, along with Alternate 3 (Large Center Feature) in the amount of $168,694.00, and rejected the bids submitted for Alternates 6 and 6A in Bid Package 2; and,

WHEREAS, following the passage of Resolution No. 2015 – 4407 and Resolution No. 2015 – 4408, the Mayor of the City of Pell City declared that while he supported the splash pad project he could not support the large amount of the expenditures required by said Resolutions and declared his intention to veto said Resolutions; and, 

WHEREAS, on March 17, 2015, pursuant to §11-45-4, Ala. Code 1975, the Mayor of the City of Pell City issued a Notice of Veto in which the Mayor purported to veto Resolution No. 2015 – 4407 and a Notice of Veto in which the Mayor purported to veto Resolution No. 2015 – 4408 (attached collectively hereto as Exhibit C); and, 

WHEREAS, at a Special Called Meeting on March 17, 2015, the City Council of the City of Pell City received the report of the City Clerk of the Mayor’s purported veto and his written objections to Resolution No. 2015 – 4407 and Resolution No. 2015 – 4408; and,

WHEREAS, at said Special Called Meeting on March 17, 2015, the City Council of the City of Pell City voted 3 to 2 to override the Mayor’s purported veto of Resolution No. 2015 – 4407 and Resolution No. 2015 – 4408 and to adhere to said Resolutions notwithstanding the Mayor’s objections; however, the override of the Mayor’s purported veto failed because it did not constitute a vote of “two thirds of the members elected to the said council,” §11-45-4, Ala. Code 1975; and,

WHEREAS, the City Attorney for the City of Pell City, John W. Rea of the law firm Trussell, Funderburg, Rea & Bell, P.C., has provided an opinion to the Mayor and City Council of the City of Pell City that the Mayor does not have the legal authority to veto Resolution No. 2015 – 4407 and Resolution No. 2015 – 4408 because said Resolutions are not “resolutions or ordinances intended to be of permanent operation” under §11-45-3, Ala. Code 1975; and,

WHEREAS, in support of his opinion, City Attorney John W. Rea has cited the reasoning set forth in City of Prichard v. Moulton, 168 So. 2d 602 (Ala. 1964) (holding that a resolution calling for an acceptance of bids for paving of certain streets was not a resolution of permanent operation), and the Opinion of the Alabama Attorney General to Hon. Frank C. Galloway, Jr. on November 2, 1990, 221 Ala. Op. Atty. Gen. 38 (stating that a resolution authorizing the expenditure of $68,0000.00 in connection with the construction of a gymnasium is not one of permanent operation and not subject to a veto by the Mayor of the City of Mountain Brook); and,

WHEREAS, the Mayor and the City Council of the City of Pell City desire to seek an opinion of the Alabama Attorney General as to whether Resolution No. 2015 – 4407 and Resolution No. 2015 – 4408 are resolutions of “permanent operation” and thus subject to the veto power of the Mayor in accordance with §11-45-3, Ala. Code 1975, and § 11-45-4, Ala. Code 1975.
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Pell City, Alabama, as follows:

1. The recitals set forth in the foregoing preambles are hereby found and declared to be true and correct.

2. The City Attorney, John W. Rea, is hereby authorized to seek an opinion of the Alabama Attorney General on behalf of the City of Pell City as to whether Resolution No. 2015 – 4407 and Resolution No. 2015 – 4408 are resolutions of “permanent operation” and thus subject to the veto of the Mayor of the City of Pell City in accordance with §11-45-3, Ala. Code 1975, and § 11-45-4, Ala. Code 1975.
On roll call vote, those voting aye being:  Council President McGowan, Councilmembers Jenkins, Wood, Thomas and Templin.  Nays:  None.  Council President McGowan declared the motion approved.

Council President McGowan introduced the following resolution:

RESOLUTION NO. 2015 - 4410
A RESOLUTION ESTABLISHING THE POSITION OF ADMINISTRATIVE CLERK IN THE PARKS & RECREATION DEPARTMENT OF THE CITY OF PELL CITY
WHEREAS, the City Council of the City of Pell City has determined that it is wise, prudent, and in the best interest of the City to create the position of Administrative Clerk in the City’s Parks & Recreation Department.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Pell City, Alabama, as follows:

1.
That the position of “Administrative Clerk” in the City’s Parks & Recreation Department is hereby created as a fulltime, classified position in accordance with the City’s job classification system.

2.
That the job duties and functions of the Administrative Clerk in the City’s Parks & Recreation Department shall be as stated on “Exhibit A”, which is attached to this Resolution and incorporated herein by reference.

3. 
That the position of Administrative Clerk in the City’s Parks & Recreation Department shall be paid a salary commensurate with education, training, and experience with a salary within the grade level 4, which is $22,505.60 to $37,169.60.

4.
That the City Manager be, and he hereby is, authorized to commence the process of hiring an Administrative Clerk in the City’s Parks & Recreation Department in accordance with this Resolution.

Councilmember Templin moved that all rules and regulations, which unless suspended would prevent the immediate consideration and adoption of said resolution, be suspended and that unanimous consent to the immediate consideration and adoption of said resolution be given.  The motion was seconded by Councilmember Jenkins.  On roll call vote, the motion was unanimously approved.  Those voting aye being:  Council President McGowan, Councilmembers Jenkins, Wood, Thomas and Templin.  Nays:  None.  Council President McGowan declared the motion approved.

Councilmember Templin then moved that said resolution be now placed upon its final passage and adopted.  The motion was seconded by Councilmember Jenkins.  The question being put as to the adoption of said motion and the passage of said resolution, on roll call vote, the motion was unanimously approved.  Those voting aye being:  Council President McGowan, Councilmembers Jenkins, Wood, Thomas and Templin.  Nays:  None.  Council President McGowan declared the motion approved and the resolution adopted.
On motion of Councilmember Wood, seconded by Councilmember Thomas, the council adjourned subject to the call of the Council President.

______________________________

James McGowan, Council President
ATTEST:

______________________________

Penny Isbell, City Clerk
